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Comparing State and National Policies 

 Governmental policies are created in a variety of different ways and for many different 

reasons. In our democracy, American political leaders must respond to the demands of the people 

for policy concerning sensitive and controversial topics. They do this through the creation of 

laws that are received well by some, and negatively by others. Some of these laws are decided 

upon and administered by state governments, while others fall under the responsibility of the 

national government. One sensitive issue that has required plenty of governmental action in the 

past and continues to stir controversy to this day is abortion. Abortion demands the attention of 

both state governments and the federal government, and as a result, many policies have been 

enacted over the years determining regulations and limitations on the procedure. 

 States began to enact policies in the mid-1800s that prohibited abortions in an attempt to 

protect the mother from unsafe procedures. There was a movement in the 1960s, however, with 

the intent to reform the laws and change abortion regulations so that women could have easier 

access to an abortion. The landmark decision of Roe v. Wade in 1973 protected a woman’s right 

to an abortion during most of her pregnancy, but set into motion the controversy concerning this 

issue in the years to come. The ruling of Roe v. Wade prohibited states from limiting abortion in 

the first trimester, and said that in the second trimester states could only regulate abortions in the 

interest of the mother’s health. It also stated that states could forbid abortions in the third 

trimester except for the procedures that are necessary to protect the life of the mother (Jost). 
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Subsequent decisions in court have upheld the ruling in Roe v. Wade, but have also endorsed 

individual state restrictions on abortion, including restrictions such as parental consent, waiting 

periods, or counseling sessions. Opponents of abortion are hoping that the Roe v. Wade will be 

overturned, but as of now the ruling still stands. One federal ruling concerning abortion was the 

passing of the Hyde Amendment by Congress in 1976. The Hyde Amendment excludes abortion 

from the healthcare services provided by the government through Medicaid for women affected 

by poverty with lower incomes (“Public Funding for Abortion”). Although Congress has made 

some exceptions over the years, including allowing Medicaid funding for cases of rape, incest, 

and life endangerment, the Hyde Amendment still exists as a highly regulatory act against 

abortion access for many women across the country. 

 Abortion policies administered by state governments and the approach to Hyde 

Amendment administered by the federal government vary across individual states. In terms of 

state laws, The Guttmacher Institute describes how some states have stricter regulations 

compared to others. For example, 38 states require an abortion to be performed by a licensed 

physician, 18 states require an abortion to be performed in a hospital after a specified point in the 

pregnancy, and 18 states require the involvement of a second physician after a specified point. 

Furthermore, 43 states prohibit abortions except when necessary to protect the mother’s life after 

a specified point in the pregnancy. 17 states also have mandatory counseling for the mother in an 

effort to dissuade her from obtaining an abortion. State policies also differ where funding is 

involved – 32 states and the District of Columbia prohibit the use of state funds for abortion 

except in cases of rape, incest, or life endangerment. And 45 states allow individual health care 

providers to refuse to participate in an abortion (“An Overview of Abortion Laws”). Variations 

exist on the federal government level with the Hyde Amendment, as well. The ACLU website 
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states that currently, only 17 states fund abortions through Medicaid on the same terms as other 

general health services. 32 of the remaining states pay for abortions only in cases of rape, incest, 

or life endangerment (as specifically mandated by the Hyde Amendment), and one state, South 

Dakota, does not even adhere to the amendment and only gives funding for abortions that will 

save the life of the mother (“Public Funding for Abortion”). 

 Abortion policies at the federal level are constitutionally supported by the privacy rights 

developed in the 1965 court case Griswold v. Connecticut, which concerned a woman’s right to 

birth control. Privacy rights are liberties protected by various amendments in the Bill of Rights 

that keep the government from infringing upon the personal lives of citizens. These amendments 

include the First Amendment’s right of association, the Third Amendment’s protection against 

the quartering of troops in households, the Fourth Amendment’s prohibition against 

unreasonable searches and seizures, the Fifth Amendment’s protection against self-incrimination, 

the Ninth Amendment’s expression of the “rights retained by the people,” and the concept of 

“personal liberty” in the Fourteenth Amendment’s Due Process Clause. In his article on the 

ACLJ website, Palmer Williams explains that the Supreme Court held that the funding 

restrictions of the Hyde Amendment do not infringe on the Due Process Clause because the 

women still has the freedom to choose whether or not she wants an abortion, but she has no 

constitutional entitlement to funds for her protected choices (“Four Things You Need to Know 

about the Hyde Amendment and Federally Funded Abortion”). The state governments have the 

constitutional power to decide and enforce abortion policies because the states retain the ability 

to protect public health and welfare. The federal government possesses only limited and 

enumerated powers. Therefore, matters such as abortion that do not have a clear constitutional 

basis fall, for the most part, under the jurisdiction of the states.  
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 The Supreme Court case Webster v. Reproductive Health Services in 1989 was an 

important decision because it showed a crack in the power that Roe v. Wade had administered. 

The Supreme Court decided in a 5-4 decision that a very restrictive abortion policy enacted in 

Missouri was constitutional because it did not infringe upon the right to privacy or the Equal 

Protection Clause of the Fourteenth Amendment. The policy prohibited the use of public 

employees and facilities in performing abortions unnecessary to save the mother’s life. The 

Supreme Court ruled that the Due Process Clause did not require the states to enter into the 

business of abortion, and women seeking abortions did not have a direct constitutional right to 

governmental aid in the procedure (“Webster v. Reproductive Health Services”). Another 

significant Supreme Court decision, this one directly involving the federal government’s Hyde 

Amendment was Harris v. McRae in 1980. The Court found that the Hyde Amendment does not 

violate the right to privacy, the Due Process Clause, or the Religion Clauses of the First 

Amendment. The ruling stated that a woman’s freedom of choice did not come with a 

constitutional entitlement to abortion funding, that the Equal Protection Clause did not apply 

because poverty did not qualify as a “suspect classification,” and that the coincidence between 

the wording of the amendment and tenets of the Roman Catholic Church did not constitute an 

establishment of religion (“Harris v. McRae”).  

 I believe that the issue of abortion as whole should remain a state issue. While I 

recognize that there would be merits of having a uniform, overarching federal policy explicitly 

stating the regulations and limitations for obtaining an abortion, I don’t believe that this would 

fall under the power of the federal government. As I stated previously, the states are responsible 

for protecting the public health and welfare of their constituents. And because abortion is such a 

sensitive topic with so many different facets and variables, it is only right that this issue is left up 
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to the state governments to decide and administer laws because they are closer to the constituents 

and can enact laws based on the majority opinions in the states. However, to conclude, I also 

believe that federal policies like the Hyde Amendment are necessary to establish a set of ground 

rules for the country so that the disparity in abortion policies does not become too great among 

the individual states.  
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